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Preface

This Discussion Paper, which reflects information accumulated up to the end of
January 2019 (except where otherwise indicated), is prepared in order to elicit
responses from interested parties and to serve as a basis for the deliberations of the
South African Law Reform Commission (SALRC), taking into account any responses
already received. Accordingly, the views, conclusions and recommendations in this

paper are not to be regarded as the SALRC’s final views.

The Discussion Paper (which includes draft legislation) is published in full so as to
provide persons and bodies that wish to comment or make suggestions for the reform
of this branch of the law with sufficient background information to enable them to
make focused submissions to the SALRC. Respondents are requested to respond as
comprehensively as possible and are invited to raise additional issues not covered in
this paper, should they wish to do so. Comments submitted to the SALRC previously
should not be repeated. Instead, respondents should merely indicate that their
previous comments still stand, if that is the case. The SALRC assumes that, unless
representations are marked confidential, respondents agree that the SALRC may
guote from or refer to their comments and may attribute comments to the respondent
concerned. Respondents should bear in mind that the SALRC may in any event be
required to release information contained in the representations under the Promotion

of Access to Information Act 2 of 2000.

The SALRC will take public response to the Discussion Paper into account and will
test public opinion about solutions identified by the SALRC. On the strength of such
responses, a report containing the SALRC'’s final recommendations will be prepared.
The report (with draft legislation, if necessary) will be submitted to the Ministers of
Justice and Correctional Services and of Social Development for their consideration

for tabling in Parliament.

Respondents are requested to submit written comments, representations or requests
to the SALRC by 31 January 2020 at the address appearing on the previous page.
Any enquiries should be addressed to the Secretary of the SALRC or the researcher

allocated to this project, Ms Ananda Louw.

This document is also available on the Internet at:

http://justice.gov.za/salrc/index.htm
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EXECUTIVE SUMMARY

Project 100D involves the development of an integrated approach to the resolution of all family
law disputes, with specific reference to disputes relating to the care of and contact with

children after the breakdown of their parents’ relationship.

In the past, there has always been an assumption that the courts were best suited to decide
guestions of custodial rights and access to children and to decide family disputes in general.
However, this assumption has come to be questioned in recent years. The limitations
associated with adversarial litigation have become firmly acknowledged, while mediation as an

effective dispute resolution mechanism seems to have become a preferred procedure.

The terms of reference of this investigation as set out in Issue Paper 31 are as follows:

To develop recommendations for the further development of the family justice system

that will —
a) be orientated to the needs of all children and families;
b) foster early resolution of disputes; and
C) minimise family conflict.

One of the challenges in the family law system identified in Issue Paper 31 is that there is a

lack of adequate alternative dispute resolution mechanisms for family disputes.

It is argued that the parties concerned should have the freedom to tailor the procedure to be

followed to meet the needs of their particular dispute.

The challenge for the future does not seem to be a choice between mediation and litigation,
but a plan to integrate the two. One needs to ensure a judicial system that is both more
efficient in resolving family disputes and more likely to serve therapeutic justice. The
therapeutic-justice process should empower families through skills development, assist them
to resolve their own disputes, provide access to appropriate services, and offer a variety of
dispute resolution forums in one unified system where the family can resolve problems without
additional emotional trauma.

The ultimate object of this investigation is therefore to ensure access to justice for the most

vulnerable people in our community, namely our children.

The preliminary proposals of the SALRC as set out in this Discussion Paper and the Family
Dispute Resolution Bill accompanying this document as Annexure B can be summarised as

follows:
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Part A of the Discussion Paper is divided into two chapters.

Chapter 1 describes the SALRC’s mandate, the composition of the Advisory Committee for

this investigation, and the interrelationship of this investigation and other SALRC initiatives.

Chapter 2 sets the stage for the SALRC’s preliminary reform proposals. It explains why the
adversarial system is not suitable for resolving family law disputes. This chapter also
emphasises the importance of stable and supportive families. It is noted that more people are
touched by family law disputes than by any other single area of the law. The quality or
adequacy of a family’s encounter with the justice system can change their lives and influence

their well-being for the long term.

Part B/Chapter 3 of the Discussion Paper deals with the need for the development of
standardised information and education programmes to be made available to the public, free
of charge. It is proposed that parties in any family law dispute be obliged to attend such a

programme before any other proceedings may commence.

Part C of the Discussion Paper consists of four chapters dealing with various aspects of family

mediation.

Chapter 4 explains the nature and importance of mediation as an aid to promoting access to

justice.

Chapter 5 examines the question whether mandatory mediation could be regarded as
unconstitutional. The content and scope of section 34 of the Constitution, which deals with the
right of any person to have a dispute which can be resolved by the application of law decided
in a fair public hearing before a court, is entrenched in the Bill of Rights. In addition to this
right, there are the wider concept of access to justice, the protection of the rights of children,
the right to privacy and the right to dignity, all of which are important rights. A mandatory
mediation programme should therefore be developed with the utmost care and sensitivity to

address all of these concurrent rights sufficiently.

Chapter 6 deals with the cost perspective of mandatory mediation. The distinction between
implementation costs and engagement costs is highlighted. Whereas the implementation
costs would be mostly funded by the state, the engagement costs would be carried by the
parties themselves if they can afford it. Where parties are indigent according to the means test

used by LASA, the mediation services will be provided free of charge by the state.

Chapter 7 sets out a design for a mandatory mediation model. Once parties to a family law

dispute have attended an information and education programme and received a certificate as
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proof of their attendance, the next step is to take part in mediation to attempt to resolve the
dispute. Parties are allowed to opt out of the process after attending one mediation session.
The court may impose a cost sanction if, during a subsequent trial, it decides that a party has

unreasonably refused to engage in mediation.

Chapters 8, 9 and 10 deal with other forms of alternative dispute resolution in which parties

can engage voluntarily.

Part D/Chapter 8 proposes the regulation of voluntary collaborative dispute resolution.
Collaborative dispute resolution is a four-way “mediation” process in which each party is
represented by his or her own legal practitioner. The legal practitioners sign an agreement in
terms of which they are disqualified from handling any subsequent litigation if the mediation

negotiations fail.

Part E/Chapter 9, which deals with voluntary family arbitration, sets out the required
amendment of section 2 of the Arbitration Act, 1965, to the effect that family disputes not
affecting the rights and interests of children are to be regulated by the Arbitration Act. It is
proposed that family disputes affecting the welfare of children be dealt with by a chapter in the
Alternative Family Dispute Resolution Bill. No award affecting the rights and interests of

children will come into effect unless it has been confirmed by the High Court upon application.

Part F/Chapter 10 discusses voluntary parenting coordination. The proposals make provision
for the appointment of a parenting coordinator who will be able to assist parents who are
unable to agree on issues that require joint decision-making. The parenting coordinator will
use mediation techniques to attempt to resolve the dispute, but if he or she does not succeed,

he or she will issue a binding directive. The directive is binding subject to review by a court.

The preliminary proposals and draft legislation need to be examined thoroughly. The SALRC
invites feedback regarding all its proposals as set out in the proposed draft Bill. To facilitate a
debate respondents are requested to respond as comprehensively as possible. Respondents

are also welcome to add any additional issues that may need to be considered.
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PART A: BACKGROUND

Chapter 1: Introduction

1.1 History and methodology of the investigation

1.1.1 The South African Law Reform Commission (SALRC) is currently involved in an
investigation entitled “Care of and contact with children” (Project 100D). The family mediation

subproject (previously a part of Project 94) has been incorporated in this investigation.

1.1.2 Project 100D involves the development of an integrated approach to the resolution of
all family law disputes. However, in some instances specific reference is made to disputes
relating to the care of and contact with children after the breakdown of the relationship of the

parents.

a) Reasons for including the investigation in the SALRC programme

1.1.3 The following four developments gave impetus to the decision to include this

investigation in the SALRC’s programme:

0] The SALRC’s 2002 investigation Review of the Child Care Act,
Project 110.

1.1.4 The SALRC'’s Project 110 Report reviewed the then existing Child Care Act, 1983, and
provided the basis for the enactment of the new Children’s Act in 2005° (which came into
operation in June 2007). The Children’s Act, consisting of 22 chapters and 315 sections, deals

with various aspects of childhood in South Africa.

1.1.5 Besides the investigation into, and the review of, the Child Care Act, the SALRC report

also recommended that a further investigation, into new divorce legislation, be introduced.?

South African Law Commission Review of the Child Care Act Report Project 110 December 2002, which
included a draft Children’s Bill (hereafter referred to as “SALRC Project 110 Report”).

2 Children’s Act 38 of 2005.
SALRC Project 110 Report par. 13.5 at 202. It stated at the time that such an investigation would have to

go beyond the confines of the Divorce Act and also would have to consider the General Law Further
Amendment Act, the Matrimonial Affairs Act and the Mediation in Certain Divorce Matters Act.



This additional investigation was meant to deal with the protection of children affected by the

adversarial nature of divorce or separation proceedings.

1.1.6 The SALRC also highlighted the plight of children affected by the divorce or separation
of their parents in the Discussion Paper” that preceded the Project 110 report.” In Chapter 14
of the Discussion Paper the SALRC made several proposals regarding the protection of such
children.® These proposals primarily involved amendments to the Divorce Act 70 of 1979 and
not to the Child Care Act 74 of 1983, and were, therefore, not included in the Project 110
Report.’

1.1.7 Some of the problems discussed in Discussion Paper 103 were the following:®

e Reducing conflict (the negative effect of adversarial and protracted court
proceedings on children);

¢ the limited capacity of the Office of the Family Advocate (established in terms of
the Mediation in Certain Divorce Matters Act of 1987);

e parenting education;

¢ hearing the voice of the child; and

e the process to be followed when allegations of child abuse are raised during

divorce or separation proceedings.

(i) Request from Office of the Family Advocate, Bloemfontein

1.1.8 Secondly, the SALRC recommendation that this investigation be included in its
programme also took into consideration a separate request for an investigation into the
problems experienced with regard to access to children after a divorce. This request was

received from the Bloemfontein Office of the Family Advocate.®

South African Law Commission Review of the Child Care Act Discussion Paper 103 Project 110 2001
(hereafter referred to as “SALRC Project 110 Discussion Paper”).

The SALRC Project 110 Discussion Paper stated as follows at 642 with reference to Burman S, Derman
L and Swanepoel L “Only for the wealthy? Assessing the future for children of divorce” 2000 16 SAJHR
535:
Divorce or separation is invariably traumatic for all concerned, but especially for the children of
such a marriage or relationship.

See par. 1.1.7 below.

South African Law Commission Functioning of the Commission: Children affected by the divorce or
separation of their parents: Inclusion of investigation in Commission’s programme Committee
Paper 1012 26 November 2002.

SALRC Project 110 Discussion Paper, Chapter 14 at 642 and further.

EM Venter in a letter dated 7 June 2002.



(itf)  Civil Justice Review Project 2010

1.1.9 Thirdly, in 2010, Cabinet endorsed an initiative by the Minister of Justice and
Constitutional Development to undertake a comprehensive review of the civil justice system.
The Civil Justice Review Project (CJRP) proposes, inter alia, the optimal use of alternative
dispute resolution (ADR) to improve access to justice. This new development changed the
tone of the discussion of all aspects of ADR. It also identified the following aspects of the civil

justice system as being problematic:*°

aa) Access to courts, particularly by persons in rural communities;

bb) family law disputes, including divorce and matrimonial disputes, which are
protracted by the fragmented court system; and

cc) the optimal use of ADR to enhance access to justice.

(iv)  Access to Justice Conference, 2011

1.1.10 Finally, in 2011, at the Access to Justice Conference,' it was noted that many of South
Africa’s citizens do not enjoy the full benefit of the right to access to justice enshrined in
section 34 of the Constitution. It was also noted that depriving citizens of this important
fundamental right is a consequence of various factors, including, but not limited to —
e systemic challenges in the administration of justice in the courts;
¢ the prevailing inequities of poverty, lack of information and paucity of adequate legal
representation affecting, in particular, the most vulnerable sectors of our society,
namely the poorest of the poor, rural inhabitants and women and children; and

¢ inadequate coordination among role players in the justice cluster.

1.1.11 The Conference therefore resolved, inter alia, as follows:*?

10 In terms of the CJRP it was envisaged that the SALRC would form part of the research team responsible

for investigating these issues.

1 Department of Justice and Constitutional Development Access to Justice Conference, 2011.

12 The full resolutions adopted by the Conference are as follows:

The conference realizes that it is the responsibility of government as a whole to ensure that access to

quality justice for all is realized. The judiciary under the leadership of the Chief Justice accepts primary

responsibility for the realization of this objective as set out in the conference resolutions set out below.

1. Judicial case management shall be implemented;

2. All measures necessary to enhance access to affordable justice must be taken. This would involve
sufficiently restructuring and reasonably resourcing small claims courts, community courts and
traditional courts;



e The justice to which South Africans are given access should be of a high quality
and should be delivered with reasonable speed (Resolution 3);

o steps shall be taken to introduce alternative dispute resolution, preferably,
court-annexed mediation or the CCMA kind of alternative dispute resolution into
the court system (Resolution 7);

e rules and legislation that stand in the way of access to quality justice for all
should be suitably amended or new ones made (Resolution 10);

e more attention should be given to sexual violence cases and cases affecting
children (Resolution 12);

e advanced court technology, audio-visual postponements and electronic filings
shall be introduced and widely implemented (Resolution 15);

e a pool of pro bono services should be rendered to the poorest of the poor
(Resolution 16); and

e innovative ways of raising public awareness about access to quality justice shall
be explored (Resolution 17).

10.

11.

12.
13.

14.
15.

16.
17.
18.
19.

20.

The justice to which South Africans are given access should be of a high quality and should be
delivered with reasonable speed;

Education and training shall be prioritized for both judicial officers and support staff;

Closer cooperation shall be fostered between the Ministry and the Judiciary in relation to programmes
and all important matters of mutual interest;

The three branches of government, namely, the executive, the legislature and the judiciary will
continue to carry out the constitutional mandate in a manner that is sensitive to the doctrine of
separation of powers;

Steps shall be taken to introduce alternative dispute resolution, preferably, court-annexed mediation
or the CCMA kind of alternative dispute resolution into the court system;

More use shall be made of restorative justice and diversion programmes in the effective and efficient
implementation of the conference resolutions;

Heads of courts shall be empowered to effectively and efficiently implement these conference
resolutions;

Rules and legislation that stand in the way of access to quality justice for all should be suitably
amended or new ones made;

Structures which monitor access to justice and the functioning of the courts shall be established at a
national, provincial, sub-cluster, and district level;

More attention should be given to sexual violence cases and cases affecting children;

All steps necessary shall be taken to facilitate the institutional and functional independence of
the judiciary;

Judicial integrity, collegiality and accountability must and shall be enforced;

Advanced court technology, audio-visual postponements and electronic filings shall be introduced and
widely implemented,;

A pool of pro bono services should be rendered to the poorest of the poor;

Innovative ways of raising public awareness about access to quality justice shall be explored;

There shall be a structured interaction between the judiciary and the media;

The prosecutors, the public defenders and private profession shall participate in all efforts designed to
enhance access to the delivery of quality justice for all;

A committee, comprising all key stake holders in the justice system shall be established to monitor the
implementation of these resolutions.



b) Approval of investigation and appointment of Advisory Committee

1.1.12 The Minister approved the inclusion of the investigation in the SALRC’s programme
and, at the request of the SALRC, appointed an advisory committee to deal with this

investigation.

1.1.13 The Chairperson of the Advisory Committee is Mr Justice Deon Van Zyl. The other
members appointed are Adv. Francis Bosman SC; Ms Neliswa Cekiso (from 16 December
2015); Professor Madeleen de Jong (from 16 December 2015); and Professor Tshepo
Mosikatsana. ** Prof. Wesahl Domingo, who was an ordinary member of the Committee before
being appointed as a member of the SALRC in August 2018, replaced Adv. Mahlape Sello as
delegated Commission member and project leader of the Committee, when the latter’s term as
SALRC member ended. The Committee brings together experts from various constituencies.
The choice of members reflects an appreciation of the importance of involving all stakeholders

in the process of drafting legislation.

c) Consultation process

1.1.14 In accordance with the SALRC’s policy to consult as widely as possible, every effort
has been made in this investigation to publicise the investigation and to elicit responses from
interested persons and organisations as well as from members of the public. Considerable
effort has furthermore gone into obtaining the input from all government departments,
especially from the Departments of Justice and Constitutional Development and of Social
Development.

1.1.15 In December 2015 the SALRC published a comprehensive Issue Paper for information
and comment.** The publication of this Issue Paper was the first step in the consultation
process. The problems that had given rise to the investigation were explained and possible
ways of solving these problems were stated. A copy of the Issue Paper was also made

available on the SALRC’s website.

1.1.16 The closing date for comments on the Issue Paper was extended (by public request)

13 Other members were Prof. Elsje Bonthuys (until November 2015) and Prof. Ignatius Maithufi (until his

passing in 2015).
14 South African Law Reform Commission Family dispute resolution: Care of and contact with children
Project 100D Issue Paper 31 December 2015 (hereafter referred to as “SALRC Issue Paper 31”) access at
http://www.doj.gov.za/salrc/index.htm.



http://www.doj.gov.za/salrc/index.htm

from 30 June 2016 to November 2016. Written comment was received from 47 persons and
institutions.* Numerous follow-up discussions, meetings and presentations resulted from this

publication.

1.1.17 A consultative meeting was held in Centurion on 5-6 April 2016, attended by 100

delegates, where various aspects of the Issue Paper, including ADR, were discussed.

1.1.18 An experts meeting dealing specifically with family dispute resolution, attended by 40
delegates, was held in Cape Town on 16 February 2017. The due date for written submissions
was extended, by request, to June 2017.

1.1.19 On 30 October 2017 the SALRC Project 94 Committee'® hosted an ADR experts

meeting, where contributions were made from a family dispute resolution perspective.

1.1.20 In all instances members of the Advisory Committee were present to explain and
discuss the proposed options for law reform being developed in Project 100D and to note

comments.

1.1.21 Both written and oral input received as a result of the meetings have been incorporated
in this Discussion Paper. Many submissions contained constructive criticism and helpful
suggestions to improve the proposals of the SALRC. The SALRC duly considered each
contribution and incorporated the ideas put forward in this Discussion Paper, where

appropriate.

1.1.22 The SALRC would like to take this opportunity to thank all who responded to the Issue

Paper and took part in the Commission’s further consultation process.

1.2 Interrelationship of this investigation and other SALRC initiatives

1.2.1 There are currently a number of family law investigations on the SALRC’s programme.
The family law subprojects are as follows:
a) Project 100D: Care of and Contact with Minor Children / Family Dispute
Resolution (FDR);

b) Project 100B: Review of Aspects of Matrimonial Property Law;*’ and

15 A list of respondents is enclosed as Annexure A.

16 See discussion below in par. 1.2.



c) Project 100C: Review of the Law of Maintenance.®

1.2.2 Family dispute resolution (FDR) is dealt with in the context of all three of these SALRC
investigations. The proposals developed in Project 100D will inform the contextual FDR

discussions in these investigations.

1.2.3 FDRis, however, also being considered in the SALRC’s Project 94 (Alternative Dispute
Resolution).” The interrelationship and coordination of these investigations with this project

are important.

1.2.4 The aim of Project 94 is to consider the development of legislation to promote the
optimal use of alternative dispute resolution (ADR), including mediation, in order to provide
citizens with an additional avenue of access to justice.?® This is the aim of the Project 100D
Committee as well, but with specific reference to family dispute resolution (especially in so far

as children are concerned).

o The Minister appointed an advisory committee with Mr Justice D van Zyl as Chairperson. The SALRC

designated Mr Irvin Lawrence the SALRC Commissioner responsible for this investigation and Prof. E
Bonthuys was appointed a member.
18 The Minister appointed an Advisory Committee with Prof. M de Jong as Chairperson. The SALRC
designated Mr | Lawrence the SALRC Commissioner responsible for this investigation. Other members
appointed to the Committee are Ms S Erasmus, Ms L Mbatha and Mr D Thulare.
19 The Minister appointed an Advisory Committee with Judge President Mr Jutice Dunstan Mlambo as
Chairperson. The SALRC designated Adv. Anthea Platt SC the SALRC Commissioner responsible for the
ADR investigation. Other members appointed to the Committee are Mr Justice Zukisa Tshigi, Mr Justice
Cassim Sardiwalla, Mr John Brand, Prof. David Butler, Adv. Hendrik Kotze and Adv. Paul Pretorius SC.

2 To accomplish this goal, the SALRC'’s research, analysis and consultation will focus on —

o the desirability of just, quick and cost-effective resolution of disputes through the use of mediation and
other forms of dispute resolution in appropriate contexts;

e the proper role of legislation, contract and other legal frameworks in promoting models for consensual
or mandatory, statutory and court-annexed ADR,;

e the need for precise definitions in order to ensure legal certainty;

e issues of referral powers (including timing of referrals), prescription, confidentiality, and the status and
enforcement of agreements reached;

e the required proper protection of the parties, mediators, and others involved in dispute resolution

through training and the implementation of appropriate standards;

the right to information and legal assistance;

the termination of mediation;

ADR in criminal cases (restorative justice);

international ADR;

community dispute resolution;

a review, where necessary, of the existing statutory provisions that provide for mediation and other

forms of ADR with a view to updating those provisions or incorporating them in ADR-specific

legislation where necessary;

e consideration of the place of family dispute resolution as an integral part of ADR in South Africa; and

e any related matters the SALRC considers appropriate.



1.2.5 The ADR Committee will, as a first step, be concentrating on the development of a
generic Mediation Act for South Africa. It may be appropriate to identify and develop the basic
definitions and basic principles pertaining to mediation that should be included in a piece of
generic legislation.?* Such definitions and principles could then serve as a nucleus of or basis
for any ADR-related projects and legislation. Practical considerations will determine how any

existing ADR legislation will be integrated in, or linked with, overarching ADR legislation.

1.2.6 Project 100D will, therefore, in the procedural section of the investigation, deal with
those aspects of ADR that either are not covered by the generic Mediation Act proposed to be
developed in Project 94, or that would, in the family law context, have to deviate from the
general principles set out in that Act.?

1.3 Terms of reference

1.3.1 The terms of reference of this investigation as set out in SALRC Issue Paper 31 are as

follows:®

To develop recommendations for the further improvement of the family justice system

that will —

a) be orientated to the needs of all children and families;
b) foster early resolution of disputes; and

C) minimise family conflict.

1.3.2 The following three areas have been identified and discussed in the Issue Paper:**

o Policies that provide support to parents, children and the extended family
structures during and after the breakdown of relationships;*

e processes to support the policies;* and

2 Generic aspects that may be dealt with in the Mediation Act are as follows: definition of mediation;

accreditation and training of mediators; mediator’s fees; interruption of prescription; admissibility of
evidence emerging from the mediation process in court or arbitration proceeding; confidentiality of
mediation process; right to legal representation; termination of the mediation process; and enforcement of
outcomes of agreements.

22 See Part C below.

2 SALRC Issue Paper 31 at 5.

24 SALRC Issue Paper 31 at 5.

% As discussed in Chapter 2 of SALRC Issue Paper 31.



e structures necessary to accommodate these policies and processes.”’

1.3.3 It has been argued?® that appropriate policies, processes and structures would ensure
a well-structured and cohesive family law legislative framework to enable families to resolve
their disputes both collaboratively (outside the courtroom) and by adjudication (in the
courtroom). In this context, therefore, case management and alternative dispute resolution
methods go hand in hand.?® Parties should have the freedom to tailor the procedure they
follow to their needs in the dispute/s concerned. For this reason, Project 100D includes the
development of proposals for court options and alternative dispute resolution (ADR) options
for all family disputes, including both private and public family law disputes.

1.3.4 The SALRC has decided to follow an incremental approach in this investigation. This
Discussion Paper will therefore primarily deal with the second identified area referred to
above, namely the procedural aspects of family dispute resolution, and, more specifically, with
alternative dispute resolution.* The other areas discussed in SALRC Issue Paper 31% will be

dealt with in separate Discussion Papers to be published in due course.*

1.3.5 The SALRC identified the need to investigate the possibility to assist families with
procedural issues arising out of separation or divorce, and child welfare. Processes have to be
considered that will encourage parties, and their lawyers, to resolve problems in a
collaborative manner. Family dispute resolution processes include mediation, collaborative

dispute resolution, family arbitration and parenting coordination.

1.3.6 The SALRC will also consider the need to have all of these processes preceded by

parties’ attending mandatory information and education programmes.

1.3.7 In this Discussion Paper, family dispute resolution is discussed with particular

2 As discussed in Chapter 3 of SALRC Issue Paper 31.

2 As discussed in Chapter 4 of SALRC Issue Paper 31.

28 SALRC Issue Paper 31 at (vii).

29 De Vos, W le R & Broodryk, T “Managerial judging and alternative dispute resolution in Australia: An
example for South Africa to emulate? (Part 1) 2017 (4) TSAR 683 (hereafter referred to as “De Vos &
Broodryk Part 1”) at 683.

%0 Case management will be dealt with in full in a subsequent report.

3 Policies that provide support to parents, children and the extended family structures during and after
relationship breakdown and the structures necessary to accommodate these policies and processes.

82 The work of the DOJCD Task Team on an Integrated Family Law System put in place in June 2017 should
also be noted.
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reference to the nature of families and family disputes (Part A) information and education (Part
B), family mediation (Part C), collaborative law (Part D), family arbitration (Part E) and
parenting coordination (Part F). In each case reference is made to the position set out in the
Issue Paper, followed by an overview and evaluation of the submissions received on the Issue
Paper, and, in conclusion, the proposals of the SALRC (with draft legislation where
necessary). Part G contains a draft Family Dispute Resolution Bill that aims to give effect to

the proposals set out in the Discussion Paper.
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PART A: BACKGROUND
Chapter 2: Exposition of the problem
2.1 The nature of families and family law in South Africa today

2.1.1 Inits White Paper on Families in South Africa,* the Department of Social Development
(DSD) defines a “family” as a societal group that is related by blood (kinship), adoption, foster
care, or the ties of marriage (civil, customary or religious), civil union or cohabitation, and

indicates that it goes beyond a particular physical residence.’

2.1.2 The following statistics with respect to the position of families in South Africa were
gathered from the DSD White Paper;® Statistics South Africa*® and written submissions to the
SALRC’s Issue Paper 31:

a) Non-marital childbearing® is prevalent. Accounting for 58 per cent of all births in the
country, this figure ranks among the highest in the world.

b) The majority of divorces in South Africa involve children. In 2017, 55,6 per cent of
divorces granted involved children younger than 18 years, whereas 44,4 per cent of
divorcees had no children.

c) Only 34,9 per cent of children were living with both biological parents in 2017,
whereas 21 per cent lived with neither parent.

d) Most single-parent households are headed by women. In essence, the inequalities
that afflict women in society are magnified in female-headed households, where

dependency and vulnerability combined with a sexist societal attitude ensure that

Department of Social Development White Paper on families in South Africa approved by Cabinet on 26
June 2013 (hereafter referred to as “DSD White Paper on families 2013”) at 3 and 11.

DSD White Paper on families 2013 at 11; it states, however, that it is important to note that household
and family are not necessarily synonymous. According to the United Nations (1989), a household
comprises either (i) a single person who provides the household with food and other essentials for living,
or (ii) a group of at least two people living together who jointly provide the food and other essentials. “This
means that a household can contain a family, but that household members do not necessarily have to be a
family...The household performs the functions of providing a place of dwelling and of sharing resources;
these functions can be performed among people who are related by blood and people without any such
relationship”.

Extracts from DSD White paper on families 2013 at 13 and references made there.

4 Statistics South Africa Marriages and divorces P0307 2017 28 February 2019; Statistics South Africa
Vulnerable groups indicator report Report No. 03-19-02 (2016) 2017; Statistics South Africa General
household survey P0318 21 June 2018; Hall K & Mokomane Z “The shape of children’s families and
households: A demographic overview Part 2” Chapter 2 in Hall K et al (eds) South African Child Gauge
2018 Children’s Institute University of Cape Town Cape Town access at www.ci.uct.ac.za/ci/child-

gauge/201.

That is, babies born to mothers and fathers who are not married.


http://www.ci.uct.ac.za/ci/child-gauge/201
http://www.ci.uct.ac.za/ci/child-gauge/201
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these households are typically poorer than those where the male partner is present.
Accordingly, a gender dimension is evident with regard to poverty in families.
Women continue to be marginalised compared with men in terms of socio-economic

opportunities, such as employment.

e) In 2010, 7,6 per cent of all children lived in skip-generation households.® Skip-

f)

generation households are particularly prevalent in African communities. This
situation is exacerbated by the high prevalence of HIV and AIDS, but is also the
result of the fragmentation of African families associated with labour migration.

The trend of absent (living) fathers is another common and growing phenomenon
affecting families in contemporary South Africa. African families have the lowest
proportion (31,1 per cent) of fathers living with their children, and Indian families
have the highest (83 per cent), with white families following closely (80,8 per cent).
For Coloured families the proportion is 53 percent.

g) At present, the prevalence and other characteristics of gender-based violence (GBV)’

cannot be estimated with precision. The lack of data stems from under-reporting,
owing to fear or shame, and from inadequate services for victims. However, the
problem is known to be prevalent and is a cause for public concern, because it

permeates every level of society.

h) Despite having an exemplary child rights environment, South Africa has some of the

)

highest numbers of reported cases, worldwide, of child abuse, neglect and ill-
treatment. The abuse takes many forms, including physical and mental abuse,
sexual abuse and exploitative work.

With regard to living standards, 52 per cent of people in rural areas are unemployed
and 32 per cent of households in the rural areas depend on government grants as
their main source of income.®

In so far as divorce is concerned —

® only 6,8 per cent of divorces were initiated by both husband and wife;

(i) 44,5 per cent of divorcees were from the African population group, 23,8
per cent from the white population group, 17,8 per cent from the
coloured group and 5,51 per cent from the Asian group;

(iii) in up to 80 per cent of all family law disputes one or more of the parties
are unrepresented; and

(iv) only approximately 5 per cent of cases go to trial.

“Skip-generation households” refers to families in which grandparents raise children and parents are
absent from the household.

Gender-based violence (GBV) is broadly defined as physical, sexual and psychological violence that
targets individuals or groups (mostly women) on the basis of their gender.

Http://www.statssa.gov.za/ (accessed on 27 June 2017).
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2.1.3 Family law has undergone a profound transformation over the years. The following

developments have taken place because of political and social paradigm shifts:

a)

b)

c)

d)

f)

A new no-fault ground for divorce was introduced by legislation in 1979, namely
the irretrievable breakdown of the marriage. The notion that divorce is a social
evil and a sign of personal failure has fallen by the wayside.

The rights of unmarried fathers have been addressed in the context of the
matter being an exception to the rule. See, however, the statistics cited above
indicating that most children are born to unmarried parents.

In 1994 we have seen the statutory abolition of the marital power of the
husband and equal powers relating to the management of the joint estate;
spouses sharing in the accrual of each other’s estates and provision made for
divorced parties to share in each other’s pension benefits in certain instances.
These statutory changes were extended to marriages in respect of all race
groups.

Gender roles have evolved dramatically, and the idea of the male wage earner
and head of the household and the female homemaker has to some extent
become extinct. Society has also seen many changes to family structures as a
consequence of separation, for example blended families, single-parent
families and the possibility of access to minors by interested persons. There
has also been a large increase in the number of domestic partnerships.®

The existence of various forms of relationship has resulted in legislation on
Jewish divorces,'® the Recognition of Customary Marriages Act** and the Civil
Union Act.*?

The enactment of the Children’s Act of 2005" addressed the position regarding
surrogate motherhood and the status of children. Reproductive technologies
are forcing society to rethink historically immutable concepts such as

parentage.*

10

11

12

13

14

Action Committee on Access to Justice in Civil and Family Matters Meaningful change for family justice:

Beyond wise words Final Report of the Canadian Family Justice Working Group of the Action Committee

April 2013 (hereafter referred to as “Action Committee”) at 13 (text).

Divorce Amendment Act 95 of 1996.

Recognition of Customary Matters Act 120 of 1998.

Civil Union Act 17 of 2006.

Children’s Act 38 of 2005.

Action Committee at 13 (text).
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Q) Procedurally speaking, the use of mediation, collaborative law and other ADR
processes has grown substantially over the last 20 years, and there is much
greater recognition of the value of early cooperative resolution of family
disputes.” A very important development was, of course, the institution of the
Office of the Family Advocate.’ In addition, the jurisdiction of the Regional
Court has been extended to include civil law and especially family law
matters.'” Most recently there has been a Rules Board initiative through which

voluntary court-annexed mediation was incorporated in South African law.*®

2.2 Unique nature of family law disputes

2.2.1 Understanding the unique nature of family justice problems — that is, how they differ
from other forms of civil disputes — is essential for determining how they should be dealt with.*
As Bala, Birnbaum and Martinson observe:*

Traditional adversarial approaches used by the court for civil litigation have not worked
well for family law cases. Understanding the difference between family cases and other
types of litigation is essential for an effective response to family disputes

2.2.2 Family dispute resolution (FDR) differs from commercial ADR in various important
respects:

a) Whereas the interests of the two parties involved in the resolution process have
to be considered in commercial ADR, the best interests of a third party (the child)
who is not a party to the resolution process has to be incorporated as the main
consideration in FDR when children are involved.?

b) FDR is relational in nature, whereas commercial ADR is transactional in nature.
Money is in most instances the real object of disputes between merchants, but

money and claiming victory in a dispute are often mistaken symbols for divorcing

15 Action Committee at 13 (text).

16 Mediation in Certain Divorce Matters Act 24 of 1987.

m Jurisdiction of Regional Courts Amendment Act 31 of 2008.

18 Rules Board for Courts of Law Rules Regulating the Conduct of Proceedings of the Magistrates’ Courts of
South Africa Government Notice No R 740 of 23 August 2010 and Government Notice R 183 of 18 March
2014.

19 Action Committee at 14 and further (text).

20 Bala N, Birnbaum R & Martinson D “One judge for one family: Differentiated case management for families
in continuing conflict” 2010 26 Canadian Journal of Family Law 395 (hereafter referred to as “Bala

2010”) at 396.

SALRC Issue Paper 31 at 20 and the references it contains.
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spouses that manifest the pain, humiliation, anger and latent psychological
conflicts resulting from the broken relationships. For this reason additional
dispute resolution methods (other than mediation) are often required adequately
to address family conflict.??

As a result, family cases are often highly emotional and characterised by
significant financial, interpersonal and psychological stress for family members.
The non-legal (emotional, interpersonal and relational) problems often fuel and
complicate the legal problems. This is particularly true in high-conflict cases.”
While small in number, these cases take up a disproportionate volume of the
resources of the justice system and have devastating effects on the children.?
Relationships are ongoing. It is the restructuring of familial relationships rather
than their termination that is the central objective of the family law process.?
Unlike parties to other types of civil case, parties in family law cases must
frequently sustain a long-term working relationship after the legal issues have
been resolved. Family relationships seldom actually end; they are simply
reorganised. Spouses must continue to parent while jointly navigating problems
and renegotiating obligations as personal and financial circumstances change.
This implies both a need for dispute resolution processes that sustain

relationships and a need for post-resolution support mechanisms.?

22

23

24

25

26

Ibid.

Action Committee at 14. High-conflict cases have been defined in Action Committee at 15 to be those with
the following indicators:

either of the parties has a criminal conviction for (or has committed or is alleged to have committed) a
sexual offence or an act of domestic violence;

child welfare agencies have become involved in the dispute;

several or frequent changes in lawyers have occurred;

issues related to the court proceedings have gone to court several times or frequently;

the case has been before the courts a long time without an adequate resolution;

there is a large amount of collected affidavit material related to the divorce proceeding; and

there is repeated conflict about when a parent should have access to the child.

Action Committee at 15.

Bala N “Reforming family dispute resolution in Ontario: Systemic changes and cultural shifts” in Middle
Income Access to Justice University of Toronto Press 2012 271 at 275 as noted in Action Committee at

15.

Action Committee at 14 and further; In Canada it has been reported that family law cases constitute about
35% of all civil cases. They take up a disproportionate amount of court time, with many more events per
case, three times more adjournments, and twice as many hearings. At the same time, only 1% of divorce
cases go to trial, suggesting that the greatest volume of the work of family courts involves non-trial
appearances and negotiated resolutions. See Action Committee at 12 (text) with reference to Statistics
Canada, Divorce Cases in Civil Court 2010/11 (Ottawa, March 2012) access at www.statcan.gc.ca/pub/85-
002-x/2012001/article/11634-eng.htm#al. Anecdotal evidence referred to at the workshops seems to

suggest a similar position in South Africa.


http://www.statcan.gc.ca/pub/85-002-x/2012001/article/11634-eng.htm#a1
http://www.statcan.gc.ca/pub/85-002-x/2012001/article/11634-eng.htm#a1
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In non-family civil cases, the judicial task typically involves the retrospective
assessment of fixed, historical facts followed by the application of legal principles
to those facts in order to arrive at a final judgment. In family cases, the facts upon
which adjudication is based are commonly in a state of flux, and the dispute
resolution process often involves a prospective assessment of these unknown
and uncertain future facts based on existing obligations and dependencies.
Outcomes are provisional and subject to revision as needs, capacities and
obligations change with circumstances.?’
The parties in a family matter can also be particularly vulnerable. This
vulnerability involves at least three dimensions:*
(1) Violence and physical safety — involving spouses as well as children —
are often part of the relationship dynamic;
(i) family law disputes are not infrequently characterised by significant
powerimbalances between the parties; and
(iii) parties must negotiate complex law and complicated procedures without
representation.
The changing modern social and political views of "family" and the fact that the
population is diverse cause differences in deeply held values about the
structure of the family, gender roles, parenting, and the acceptability and
consequences of divorce. It cannot be assumed that the assumptions
embedded in family law about what is fair or right following the breakdown of a
marriage are universally shared.” The English judge Mr Justice Nigel Fricker
observed: *°

The substantive law and practice of law must recognise and address
the dilemmas arising from differing cultural expectations in our
society.

In criminal cases, the state is always represented and many civil cases involve
sophisticated, recurring litigants such as insurers and banks. Typically, parties

to family matters are one-time users of the justice system who lack a

27

28

29

30

Action Committee at 15.

Action Committee at 16.

Action Committee at 16.

Fricker, N “Family law is different” Family Court Review (1995) 33, 403 at 406.
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sophisticated understanding of the law and legal processes.** Such parties also
have less of a stake in the justice system. Bala notes:

The lack of institutional litigants in domestic cases means there is less
commitment by the parties — especially those who are unrepresented —
to the integrity of the justice system.*?

2.2.3 Our understanding of how best to conceive of and manage family conflict has to be

informed by the unique nature of family disputes. Justice systems are also obliged to respond

to important information provided by the social sciences about, for example, the nature and

prevalence of family violence and the impact of conflict on children.®

2.2.4 Finally, one should attempt to retain a common-sense approach. When a family is

together, members take care of each other on the assumption that the family can solve its own

problems. Unless someone behaves criminally or puts children at risk, the family is treated as

an autonomous unit. However, when spouses separate, new assumptions sometimes take

over. Actions are based on assumptions that might strike one as odd if one was not so

accustomed to them:**

e That a family’s issues are best resolved by strangers;
e that family members should consider themselves adversaries; and

¢ that interpersonal problems should be understood in terms of competing rights.

2.2.5 Family autonomy could perhaps rather be supported by providing services and

processes to help families resolve their disputes themselves, using a collaborative dispute

resolution process.®

31

32

33

34

35

Action Committee at 16. Child protection cases are different in this regard as they may involve repeat
institutional litigants. Government ministries or child protection agencies are always involved and the
parents in these cases are usually represented by legal practitioners funded by legal aid, which offers a
further element of repeat use.

Action Committee at 14 and further with reference to Bala 2012.

Action Committee at 13 (text).

BC Justice Review Task Force A new justice system for families and children Report of the Family
Justice Reform Working Group to the BC Justice Review Task Force May 2005 (hereafter referred to as

the “BC Justice Review Task Force Report”) at 10 access at
http://www.bcjusticereview.org/working_groups/family justice/final 05 05.pdf

SALRC Issue Paper 31 at (vi).


http://www.bcjusticereview.org/working_groups/family_justice/final_05_05.pdf
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2.3 Should the resolution of family disputes be prioritised?

2.3.1 An established body of research findings from various parts of the world has shown
that stable and supportive families are associated with several positive outcomes. These
include higher levels of self-esteem; lower levels of anti-social behaviour such as crime,
violence and substance abuse; higher levels of work productivity; lower levels of stress; and
greater self-efficacy in dealing with socio-economic hardships.* Stable families, irrespective of
how they are constituted, demonstrate high levels of social capital and resilience, and
contribute to the smooth functioning of society and, hence, to social cohesion.*

2.3.2 Overall, the family, through its instrumental and emotional roles, therefore has the
potential to enhance the socio-economic well-being of individuals and society.*®

2.3.3 Family law has a very broad reach. It is probable that more people are touched by
family law disputes than by any other single area of the law, especially when considering the
broad range of relatives, friends, employers and colleagues whose lives are affected by a
single family separation.*® The quality or adequacy of a family’s encounter with the justice

system can shape their lives and influence their wellbeing on the long term.*

2.3.4 So-called “friendly” or “amicable” divorces are presumed to be difficult for children, but
not necessarily permanently damaging.** The main factor that predicts poor adjustment in

children after a divorce or separation is continued conflict.*?

% SALRC Issue Paper 31 at 9; DSD White Paper on families in South Africa 2013 at 5 with reference to

Amoateng, 2004.

3 SALRC Issue Paper 31 at 9; DSD White Paper on families in South Africa 2013 at 5 with reference to
Ziehl, 2003.

3 SALRC Issue Paper 31 at 9; DSD White Paper on families in South Africa 2013 at 6.

% Action Committee at 4 (executive summary).

40 Action Committee at 12 (text) with reference to Statistics Canada, Divorce Cases in Civil Court 2010/11
(Ottawa, March 2012) access at

www.statcan.gc.ca/pub/85-002-x/2012001/article/11634-eng.htm#al. Also see the discussion on family
disputes in par. 3.1 of Issue Paper 31.

4 SALRC Issue Paper 31 at 132; Adler RE Sharing the children: How to resolve custody problems and

get on with life Authorhouse Clearwater Florida USA 2001 (hereafter referred to as “Adler”) at 17. Also
see De Jong M “An acceptable, applicable and accessible family-law system for South Africa — Some
suggestions concerning a family court and family mediation” 2005 TSAR 33 (hereafter referred to as “De
Jong 2005 TSAR”); De Jong M “A pragmatic look at mediation as an alternative to divorce litigation” 2010
TSAR 515 (hereafter referred to as “De Jong 2010 TSAR”) 516-517 with regard to the negative effects of
the adversarial system in family matters).

42 Other risk factors are diminished or incompetent parenting, father absence, and a drop in the standard of

living of the care-giving parent. See De Jong M “Suggestions for a divorce truly in the best interest of


http://www.statcan.gc.ca/pub/85-002-x/2012001/article/11634-eng.htm#a1
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2.3.5 Unresolved legal problems further tend to generate additional problems:**
e Family relationship problems are among the most difficult, complicated and time-
consuming to resolve;
e unresolved family issues tend to trigger further legal problems, resulting in complex
clusters of interrelated legal issues;
e there is a causal relationship between unresolved legal issues and increased
health, social-welfare and economic problems; and
e while unmet legal need is widespread and pervasive, the most vulnerable
individuals in society experience more frequent and complex interrelated civil legal
issues.
See the discussion in Chapter 3 below® regarding the connection between poverty and

vulnerability as well as unmet legal needs.

2.3.6 ltis clear, therefore, that it is of the utmost importance that family disputes be resolved

expeditiously.

2.4 Is the current adversarial legal system functioning well?

2.4.1 The South African civil-procedure system is of common-law origin and is characterized
by the adversarial system of litigation. The introduction of the Constitution of the Republic of
South Africa, 1996 (hereafter “Constitution”), did not affect the basic common-law features of
the South African civil-justice system, but it does give full recognition to the procedural

guarantees of civil litigants. Thus civil-procedure law obtained a constitutional dimension.*®

2.4.2 The traditional adversarial system implies that the judge is accorded a passive role,
especially during the pre-trial phase, while the parties, through their legal practitioners, play an
active role during both the pre-trial and trial stages. The parties are in charge of preparing their

cases for trial and presenting their evidence and arguments at the trial. During the pre-trial

children (Part 1)” 2018 (81) THRHR 48. At the SALRC meeting of experts in February 2016 Dr Lynette le
Roux referred to the fact that even so-called “happy divorces” that go through the unopposed roll may end
up in the offices of health care practitioners after three years, because the children may have been
alienated from one or both the parents and suffered great damage.

a3 Action Committee at 32 (text).

44 Par. 3.1.3.
45 De Vos W le R & Broodryk T “Managerial judging and alternative dispute resolution in Australia: An
example for South Africa to emulate? (Part 2)” 2018 (1) TSAR 18 (hereafter referred to as “De Vos &
Broodryk Part 2”) at 24.
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phase the judge will only intervene if a party seeks interlocutory relief, and even during the trial
the judge assumes the role of a passive arbitrator, ensuring that the legal practitioners conduct

themselves in a seemly manner and comply with the rules of court.*

2.4.3 Civil-procedure reforms in the United Kingdom*’ and Australia have led to curtailment
of the principle of party control, firstly, by providing judges with new case management
powers,* and, secondly, by diverting civil cases to a process of alternative dispute resolution.
In this context, therefore, case management and alternative dispute resolution methods go
hand in hand.*® This transformation was caused by a change in the mind-set of all participants,
namely the courts, law reformers and the broader legal profession as a whole. Instead of
steering towards litigation and finally a trial to obtain a judicial determination, as in the past,
the focus now is on finding ways to resolve the dispute, either before instituting proceedings
or, if that fails, as soon as practicable after that.>° In South Africa these developments have

been slower.

46 De Vos & Broodryk Part 1 at 683.
4 In the United Kingdom the Civil Procedure Rules 1998 are a procedural code with the “overriding
objective”, contained in Rule 1.1 of Part 1 of the Rules, of enabling the court to deal with cases justly and
at proportionate cost. The code states that dealing with cases justly includes, so far as practicable —

(a) ensuring that the parties are on an equal footing;
(b) saving expense;
(c) dealing with the case in ways which are proportionate to the -
0] amount of money involved;
(i) importance of the case;
(iii) complexity of the issues;
(iv) financial position of each party;
(d) ensuring that it is dealt with expeditiously and fairly;
(e) allotting to it an appropriate share of the court's resources, while taking into account the need to

allot resources to other cases.

Rule 1.2 states that the court must seek to give effect to the overriding objective when it —

(a) exercises any power given to it by the Rules; or

(b) interprets any rule.

Finally, the Rule 1.3 also imposes a duty on the parties “to help the court to further the overriding

objective”. All the rules regarding case management is based on this code.
8 See Rule 1.4 of the United Kingdom Civil Procedure Rules, 1998; De Vos & Broodryk Part 1 at 683 states
that under the case management regime, which has been adopted in all the different jurisdictions in
Australia, judges have been accorded wide powers to control and manage the proceedings throughout the
whole pre-trial phase up to the trial. Even certain facets of the trial became subject to judicial
management. The traditional passive judge in the adversarial mould has made way for an active
managerial judge firmly in control of the proceedings. The underlying motive for this change of approach
was to address the main ills of the traditional adversarial system, namely, delays and concomitant high
costs.

49 De Vos & Broodryk Part 1 at 683.

%0 De Vos & Broodryk Part 1 at 700.
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2.4.4 De Vos® refers to a presentation made by Ngcobo CJ in 2011 in which he described
the current state of the South African civil-justice system, particularly with reference to the

“overly adversarial” nature of civil proceedings, as follows:

Our civil justice system is still characterised by cumbersome, complex and time-
consuming pre-trial procedures, overloaded court rolls, which necessitate
postponements, delays in matters coming to trial and, at times, compels litigants to
conclude settlements not acceptable to them. It is expensive, slow, complex,
fragmented, and overly adversarial.
2.4.5 The strengths of the adversarial system as an effective truth-finding system, as a locus
for the public resolution of intractable private disputes, and as a forum to establish or clarify
legal principles of wide applicability are, however, still recognised and respected.®® The courts
are a valued last resort for those who simply cannot resolve their disputes on their own.
However, this does not mean the family justice system needs to be court-focused and it is
important to understand how the traditional adversarial culture sometimes not only fails to

alleviate conflict, but often exacerbates it.>?

2.4.6 The reason why we are searching for alternative solutions is that effective government
is largely dependent on a respected legal system. The challenge facing the democratic state is
therefore to ensure that the justice system is acceptable and accessible to the larger

community.>*

2.4.7 The New Brunswick Access to Family Justice Task Force Report, 2009, puts it
bluntly:>

It [the adversarial system] is effective in criminal and civil cases, but it is the worst
model to resolve family law cases.

The negative impact of excessive adversarialism on family justice problems is compounded by
the broader trend in modern society to legalise human relationships and emphasise rights-
based thinking.>®

51 De Vos & Broodryk Part 2 at 25.

52 See par. 3.2 of SALRC Issue Paper 31 for a discussion of the conflicting views on the extent to which
family law in South Africa is still dominated by an adversarial atmosphere.

58 Shaw E Family justice reform: A review of reports and initiatives Paper prepared for the Family
Justice Working Group of the Action Committee on Access to Justice in Civil and Family Matters April 15,
2012 (hereafter referred to as “Shaw”) at 6.

> South African Law Commission Alternative dispute resolution Issue Paper 8 Project 94 1997 (hereafter
referred to as “ADR Issue Paper 8”) at 15; IDRA presentation at 2; Presentation by Mr Justice Thina
Siwendu at SALRC meeting of experts on 30 October 2017 at 1.

> Shaw at 6.
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2.4.8 Since South Africa does not have a dedicated family court, it has been argued that
there are a limited number of judges who are experts in family law matters. The majority of
judges have limited experience in family law.>” It must be borne in mind that South African
High Court judges do not, in general, specialise in family law, as do specialist family judges in

other jurisdictions.*®

2.4.9 A further general complaint about the current formal civil-justice system in South Africa
is that the cost of litigation is prohibitive. This prevents meaningful access to courts and even
those with access are often victims of delay. For most litigants, delay means added expense
and for many people justice delayed is justice denied. Delay combined with the cost of
litigation has put justice beyond the reach of the ordinary citizen.>

2.4.10 Many people, therefore, do not use the formal legal system to address their legal
problems® and many of those who attempt to use it encounter insurmountable barriers. These
barriers include —°**

o the complexity of law and of procedure;

¢ lack of knowledge about their rights;

¢ lack of understanding of how rights are asserted:;

e lack of capacity (for example, illiteracy); and

o fear of becoming involved in the legal system.

% See par. 3.2.4 of SALRC Issue Paper 31 for a list of negative elements of litigation.

> Mr Justice Deon Van Zyl noted at the SALRC meeting of experts in February 2016 that some judges may
have come from a criminal-law background and do not have experience of children or family disputes. It
would be important for judges to get proper training regarding the value of alternative dispute resolution
processes.

%8 Van Zyl DH “21 years of dealing with family law matters on the Bench” Paper read at Miller du Toit Family
Law Conference Cape Town 2007.

%9 ADR Issue Paper 8 at 15. The current challenges were discussed in Issue Paper 31 and worded as

follows:

0] There is a multiplicity of fora with the concomitant duplication of resources and costs.

(ii) An unfortunate hierarchy of justice exists. By allowing people to choose between the High Court
and the Regional Court a situation has been created where the Regional Courts effectively serve
poor, quite often unrepresented parties, whereas most well-off, represented parties use the High
Court.

(i) Court budgets are getting smaller and lawyers are costly.

60 See par. 2.1.2(j)(iii) and (iv) above: Only 5% of cases land in court and in up to 80% of family law disputes

one or more of the parties are unrepresented.

61 Action Committee at 17.
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2.4.11 It is important to note that the breakdown of a relationship is not a legal event that has
some potential social consequences; it is a social phenomenon that has some legal
consequences.®” However, mandatory pleadings and going through the court process,
regardless of how amicable the separation, contribute to the public and professional
perception of family restructuring as primarily a legal matter governed by the courts. This

perception is at odds with policies promoting out-of-court dispute resolution.®

2.4.12 BC’s Family Justice Reform Working Group cited research on the impact of conflict on
families and went on to say:*

The language of affidavits—a primary tool of custody litigation—can encourage parents
to depersonalize each other and cast each other in the role of the enemy. Instead of
supporting a shared understanding of a parenting problem and a cooperative attempt
at resolution, legal procedures can be used to lay blame and cause lasting hurt... We
manage cases as if they will all go to trial, even though most never will. This means
that the tools available to families who need to work towards settlement are those that
were designed as preparation for court.

2.4.13 Although it is true, furthermore, that a marriage may be currently terminated only by a
court order, and the court itself has a legal responsibility to ensure the welfare of children of
separating spouses, we have seen from the statistics provided that the parents of 60% of the
children in South Africa are not part of the formal system. The lawyer-court-divorce scenario is
simply not applicable.®® These families require access to services that facilitate problem-

solving and future planning, services that perhaps need not be provided through the courts.®®

2.4.14 The broad notion of access to justice is articulated by Mr Justice Cromwell ®’as

follows:®®

62 Action Committee at 14 (text).

63 Action Committee at 17.

64 BC Justice Review Task Force Report as referred to by Shaw at 7.

6 At the Cape Town meeting of experts on 16 February 2017, Dr Ronel Duchen stated that the discussion
should not only be about mediation in divorce cases. A great number of clients are not there because of a
divorce. Although it is important to determine the process to be used when there is a divorce, one should
also address other cases. Parents may have been separated a long time. She referred to the late Judith
Wallerstein, who has shown that the trajectory of parents’ relationships with their children changes
dramatically over time and no one could have envisaged that at the start. There are many junctures where
the disputes arise and therefore also many reasons why parties go to mediation. Furthermore, mediation
does not take place only between parents; grandparents and other family members are also involved. One
would exclude many people if one only concentrated on the divorce and separation arena.

66 IDRA presentation at 2.

67 Cromwell TA Presentation delivered by the Honourable TA Cromwell, Justice of the Supreme Court of
Canada, at the 33rd Viscount Bennet Memorial Lecture reprinted as "Access to justice: towards a
collaborative and strategic approach” 2012 63 University of New Brunswick Law Journal access at
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...in general terms, members of our society would have appropriate access to civil and
family justice if they had the knowledge, resources and services to deal effectively with
civil and family legal matters. | emphasize that | do not have a "court-centric" view of
what this knowledge and these resources and services include. They include a range
of out-of-court services, including access to knowledge about the law and the legal
process and both formal and informal dispute resolution services, including those
available through the courts. | do not view Access to Justice...as simply access to
litigation or even simply as access to lawyers, judges and courts, although these are,
of course, aspects of what Access to Justice requires.

2.4.15 It has been argued® that having "the knowledge, resources and services to deal

effectively with civil and family legal matters” includes providing people with the knowledge

and skills that will allow them to take responsibility — or as much responsibility as is possible

and appropriate — for the resolution of their own disputes.

2.4.16 A proposal to move from a court-focused system to one in which the court plays an
important role but is just one option among several others and almost never the first should
perhaps be supported.™

2.4.17 In South Africa, as in various other countries,”* our courts are faced with the mounting
pressure of unmet family legal needs arising from large numbers of self-represented and
unrepresented litigants”® struggling to use a system designed for highly trained

professionals.”

2.4.18 At the Family Dispute Resolution meeting of experts,”* respondents’ referred to the
fact that a high number of divorces in Cape Town are dealt with by the Regional Courts, where

parties sit in long queues and are not attended to by legal practitioners or anyone else. The

https://www.thefreelibrary.com/Access+to+justice%3a+towards+a+collaborative+and+strategic+approach—
a0302776655

68 Action Committee at 1 (Executive Summary).

69 Action Committee at 2 (text).

70 BC Justice Review Task Force Report at 21.

& Action Committee at 6 (text).

2 Action Committee at 6 (text) pointed out that it was important properly to distinguish between the minority
who could be represented but elect to represent themselves (“self-represented litigants”) and those who,
usually for reasons of affordability, have no choice but to represent themselves (“‘unrepresented litigants”).
s Hard data on the number of self-represented litigants are not generally available and what data we do
have are not particularly reliable.

" SALRC meeting of experts held in Cape Town on 16 February 2017.

S For example Ms Sunelle Beeslaar, Cape Town attorney.


https://www.thefreelibrary.com/Access+to+justice%3a+towards+a+collaborative+and+strategic+approach–a0302776655
https://www.thefreelibrary.com/Access+to+justice%3a+towards+a+collaborative+and+strategic+approach–a0302776655
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Clerks of the Court provide the parties with rudimentary information and assist them in

completing the necessary forms.

2.4.19 This position was again confirmed at the ADR meeting of experts held in Pretoria.”®
Furthermore, in a written response to Issue Paper 31 it was stated that the effect and impact
of divorce on the status of a party and on children are so severe that parties should not try to
deal with their divorce cases by themselves. In most instances where parties are trying to
obtain a divorce without the assistance of a lawyer, the matters are plagued with problems to
the extent that parties are prejudicing their rights, unnecessary costs are incurred owing to
non-compliance with the rules of court, and badly drafted pleadings are submitted because of
a lack of knowledge of their rights and the applicable laws. These matters more often than not

are delayed unnecessarily as a result.”’

2.4.20 It was also mentioned that many people will “buy” divorce pleadings from certain
bookshops or online as the so-called standard or roneoed forms to be used in a DIY divorce.
The forms and information provided are however often incorrect or outdated. The process
could eventually cost parties more than it would have if they had obtained the assistance of a
legal practitioner. Assistant Registrars at the Regional Courts are, however, encouraged to
ensure that people are informed of the available options — legal aid, campus law clinics and

pro bono services — in order to ensure they get professional assistance.”

2.4.21 Perhaps the adversarial court system should be reserved for truly contested
proceedings, enforcement and protection. As far as family law is concerned, one should
indeed ask whether the balance of families in transition needs to be part of the adversarial

.”° See also Mmamphsika ao v Mmamphsika ao,*° a case dealing with a

court system at al
family dispute between siblings, in which the judge stated that it is a sad reality that disputes
between siblings have to be adjudicated by the courts, whereas mediation may be a better

option.®

7 Pretoria on 30 October 2017.

" Ms Jakkie Wessels, Regional Court President: Limpopo Regional Division.

8 Ms Jakkie Wessels, Regional Court President: Limpopo Regional Division.

& IDRA presentation at 2.

g0 Mmamphsika ao v Mmamphsika ao (1932/2017) [2018] ZAGPPHC 628 (16 August 2018) at par. [33].

8l Par. [33] reads as follows:
[33] Itis a sad reality that disputes between siblings have to be adjudicated by the courts. | am of the
view that the strife and discord between the siblings affected in this matter will lead to further and
drawn-out, costly litigation. All the parties involved, and particularly the legal representatives of the
parties, should consider that if further disputes between the siblings and other family members are to
be adjudicated, whether mediation should not rather be considered as the preferred method of dispute
resolution to assist the parties to resolve the issues between them, and to facilitate a harmonious
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2.4.22 The problem in South Africa is, however, that there currently is a lack of adequate
alternative dispute resolution machinery for family disputes to supplement the crippled court
system. The Rules Board initiative may have made some improvements, but it is once again a
loose-standing ad-hoc initiative available only to a small minority.?? It is necessary to

determine the root causes of the low levels of mediation.®

2.4.23 There is, therefore, a need for deliberation on appropriate mechanisms for the
adjudication of all family disputes and a fundamental reconsideration of the support

communities offer to separating and divorcing families.

2.4.24 Perhaps one should consider the opening remark in Hazel Genn’s book:

| would like to see more access to justice and less access to courts.?

2.5 New paradigm (proposed service delivery model for the family justice system to
support the resolution of family disputes)

2.5.1 It is unfortunately true that South Africa, despite seemingly having all the necessary
ingredients at its disposal, has not yet succeeded in establishing a comprehensive family law
system. Various government and ad hoc bodies have been trying to find practical solutions to
the service delivery inefficiencies, but these initiatives have been less than successful, most

probably since they lack an overarching plan and address symptoms, not the cause.®

relationship that is indispensable if siblings are to settle disputes. Mediation is not only considerably
less costly than litigation, but it promotes reconciliation and often offers a speedy resolution of
disputes. (See the unreported judgment of Brasey AJ in the High Court of Gauteng Local Division
Brownlee v Brownlee: 2008/25274).
82 On 22 January 2019, Advocate Michael Masutha, Minister of Justice and Correctional Services,
announced members of a court-annexed mediation advisory committee that will deal with matters
pertaining to alternative dispute resolution mechanisms in courts. The Chairperson is Ms Nosidima Ndlovu
and the Deputy Chairperson Mr Prince Kekana. The other members are Ms Nondumiso Ngonyama, Ms
Renuka Subban, Mr Langelihle Mtshali, Ms Onica Phahlane, Ms Naomi Engelbrecht, Prof. John Faris and
Mr Julian Marsh. The role of the Mediation Advisory Committee includes —
+ liaison with universities and training institutions, including Justice College, for the purpose of
designing training programmes for mediators, mediation clerks and any other users of the system;
»  assisting the Department in investigating the desirability of legislation on compulsory mediation; and
« advice on any matters pertaining to the implementation and roll-out of the project as well as the use of
alternative dispute resolution (ADR) broadly.

8 See the discussion below in Chapter 4 and further.

84 Genn H Paths to justice: What people do and think about going to law Hart Publishing Oxford 1999.

8 SALRC Issue Paper 31 at 324.
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2.5.2 There has been a remarkable international convergence of ideas about what an ideal
service delivery model for the family justice system should look like. The language used to
describe the model and the way the pieces fit together are not always the same, and debates
on and experimentation with the details of the model are ongoing. Nonetheless, some
common themes can be identified. The basic service delivery model comprises these
components:*

e Entry points to the family justice system

e Information

e Triage

e Dispute resolution

e Improved court processes

e Post-resolution support

2.5.3 This basic- model seems to be a useful example and will be used in this

investigation.®’

2.5.4 In evaluating the model described above, a number of common guiding principles
emerge. Application of these principles has implications for all aspects of the model:
substantive law, procedural law and service delivery. The following principles have been
identified:®

a) The best interests of the children are paramount. While this matter has long

been part of the substantive law, it is also relevant to the process of resolving

cases.

b) The value of family relationships should be recognised, nurtured and
supported.

c) Families should, as far as possible, be supported (or empowered) to resolve

their own disputes.®

d) Conflict should be minimised.

8 Shaw at 16. Family Law Pathways Advisory Group Out of the maze: Pathways to the future for families

experiencing separation Report of the Commonwealth of Australia July 2001 (hereafter referred to as
“‘Australia pathways report”) at 22, access at
http://www.ag.gov.au/Publications/Documents/FamilylawsystemOutoftheMaze August2001/FLPReport.pdf.

87 The last two components, namely court processes and post-resolution support, will be dealt with fully in

the next Discussion Paper. See, however, the discussion on parenting coordination in Chapter 10 below.

8 Shaw at 12.

89 This idea is based on the belief that solutions built by families will lead to better outcomes than those

imposed by courts.


http://www.ag.gov.au/Publications/Documents/FamilylawsystemOutoftheMazeAugust2001
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e) The family justice system should accommodate the diversity of families.
f) The response to families’ experiencing family restructuring should be integrated
and multidisciplinary.®

g) The safety of family members from violence should be assured.”

Interesting to note in South Africa is the People’s Family Law Centre initiative of 2002

and 2003.% The generic flow of service provision at these Centres was as follows:*

2.5.6

a) Screening or problem identification
b) The use of videos in adult education
C) Reinforcement of adult education and route selection via the traditional legal

route or alternative dispute resolution
d) Information extraction and document generation
e) Formalisation, filing and take-home information booklet
f) Telephonic support

The service delivery model was designed to bridge the gap between the “top end” —

but unaffordable — services provided by the formal legal profession, on the one hand, and, on

the other hand, the services provided free of charge, but less effectively, by under-resourced

advice offices and the State.**

2.5.7

Two primary barriers to change, identified internationally,® which apply in local

circumstances as well (and were, in particular, also detrimental to the PFLC initiative) are the

following: %

90

91

92

93

94

95

Family justice problems should not only be addressed in an integrated manner, both in terms of the courts’
jurisdiction and the services delivered in the family justice system, but also in a multidisciplinary approach
to service delivery. This multidisciplinary response reflects the recognition that family law issues often
trigger, and are clustered with, other non-family civil problems, and the family justice system needs to
collaborate with service providers from other sectors to provide “linked solutions” to families’ multifaceted
problems.

Many reports highlight the prevalence of violence, especially during family restructuring. Despite principles
of family autonomy and support for the value of family relationships, there is broad recognition that family
justice systems should address issues of inequality, power and violence.

The PFLCs were created as section 21 companies in non-funding public-private partnership with the
DOJCD. They opened their doors in Cape Town in March 2002 and in Johannesburg in 2003. See the
discussion in Issue Paper 31 at 315 and further.

SALRC Issue Paper 31 at 315.

SALRC Issue Paper 31 at 317. The strategic direction of the PFLC was to assist its own mainstreaming
into the DOJCD programme of strengthening the pilot family courts. The family court pilot project was,
however, discontinued with the extension of civil jurisdiction to the Regional Courts.

Action Committee at 3.
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a) Limited resources are available for the family justice system. Despite the
pervasiveness of family justice problems, the general public, media and
politicians are far more concerned with criminal-law matters. This heightened
interest fuels criminal-law reform efforts and often translates into funding
support for criminal justice as a priority over family law.

b) The implementation gap is also a function of the culture of the justice system
and its incomplete embrace of non-adversarial or consensual dispute resolution
processes. While progress has been made on this front, the potential of non-
adversarial programs and consensual processes in family law has not yet been
fully realised. Accordingly, a further culture change can be identified as one of
the more important options for enhanced access to family justice.

2.5.8 It is reassuring, however, that government has given an indication that it currently
supports the idea of the incorporation of ADR processes®’ and that the DOJCD is engaged in

a new project aimed at developing an integrated family law system.%

2.5.9 Another important aspect of the service delivery model referred to above is the
emphasis many reports place on the importance of early, front-end services for separating
families. It is widely recognised that the provision of services early in a dispute helps to
minimise both the cost and duration of the dispute and so mitigates the possibility of protracted

conflict and the corresponding harm to family relationships.®

2.5.10 This means, however, that a fundamental shift of resources and services to the “front
end” of the family justice system is necessary to provide coordination and support for the
broad range of services currently provided in the public and private sectors, as well as for

enhanced access to consensual dispute resolution processes.'®

% Madam Justice Belinda van Heerden, in an oral submission at the SALRC meeting of experts held in Cape

Town on 16 February 2016, stated (to loud support of the audience) that one of the things she found
troubling in the High Court and the Supreme Court of Appeal is that family law generally is regarded as the
poor relation. When any money or resources become available, they are not channelled to family law or
child law. It is channelled to commercial law. A number of the judges also have the attitude of being
reluctant to hear family law cases since family law is not important or significant. She stated that that mind-
set has to change. Families are most important in society. A family law case is much more important than
any commercial case.

o See the discussion of court-annexed mediation in Issue Paper 31 at 221.

9 DOJCD Integrated family justice system project. In a parallel process, South African courts are
beginning to adopt case management as a valuable tool to achieve speedier dispute resolution.

9 Action Committee at 36.

100 BC Justice Review Task Force Report at 21.
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2.5.11 State subsidising needs to be refocused so that less is spent on litigation and more on
those dispute resolution processes that encourage families to take responsibility for their own
arrangements, while offering safeguards for adults and children who may be at risk. This is a
realistic expectation if significant numbers of cases can be kept out of court and if the courts

can operate more efficiently in dealing with the family when necessary.*

2.5.12 Appropriate early and ongoing assessment, screening and referral systems -
sometimes collectively referred to as “triage” — further allow resources to be tailored to the

needs of individuals and families, saving them and the system time and money.'%

2.5.13 Triage in the family justice system typically includes —'%
e an early and ongoing assessment of each party’s unique situation and needs;
o effective referrals to appropriate and proportionate services;
¢ information about available family services;
¢ identifying a pathway to resolution; and
¢ reducing the possibility of gaps and overlaps in services by serving as a point of
integration for the legal and non-legal family services in the justice system and in

the broader community.

2.5.14 Families should also be assessed and screened for family violence or other
problems.’® Safety issues can be identified at this stage. Skilled assessors can recognise
adults and children who are at risk. Research and experience both show that spouses are

often at the greatest risk of violence from a spouse or partner in the period immediately

101 BC Justice Review Task Force Report at 21. Other issues that have been identified in Issue Paper 31 and

that will be considered in a separate Discussion Paper in future include —

a) the unfortunate hierarchy of courts;
b) multiplicity of forums (courts);

c) adjudicating officers; and

d) case flow management in the courts.

102 Judges referring the parties to alternative dispute resolution processes in terms of a case management

system would also fall under the term “triage”.

108 Action Committee at 41.

104 De Jong M “Australian family relationship centres: A possible solution to creating an accessible and
integrated family law system as envisaged by the South African Law Reform Commission’s Issue Paper
31 0f 201577 (2017) 2 TSAR 298 (hereafter referred to as “De Jong TSAR 2017”) at 317.
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following separation.'® An assessment worker may refer such a person to legal and other

support services.'®

2.5.15 The use of some form of triage also improves efficiency in the administration of justice
by helping to reduce duplicative, ineffective or inappropriate use of registry staff and the
courts.’ From the justice system’s perspective, resources are limited and need to be applied
where they can do the most good.'® The interaction between judicial case management and

alternative dispute resolution methods would have to be managed.

2.5.16 Determining the aims and goals of a programme also includes the need to address two
crucial issues: the language barriers and sensitivity to the cultural differences arising from the
multi-ethnic composition of the population. The vision of the legislator should accord with the

country’s fundamental concepts of justice.'®

2.5.17 In this investigation, each of the following procedural matters are dealt with in

sequence:'*°

a) Information and education;
b) various forms of alternative dispute resolution (ADR); and
c) the courts.™*!

2.5.18 As Illustrated by the graph below, the first of these components is the one that

underlies and supports the others. Information, assessment and referral logically come first —

105 See SALRC Issue Paper 31 for a discussion of family violence as one of the policy aspects to be

discussed in future papers.

108 Shaw at 29.

107 Action Committee at 41.

108 BC Justice Review Task Force Report at 34.

109 Nawi NF & Hak NA “Towards the development of a mandatory family mediation program in the Malaysian
civil legal system” Paper delivered at the 6™ World Congress on Family Law and Children’s Rights in
Sydney, Australia, 17-20 March 2013 at 17.

110 As explained above, the discussion in this paper will be restricted to the family dispute resolution process,
and, more specifically, to the alternative dispute resolution process. It will not deal with court processes or
with the structures necessary to support the ADR process. However, a discussion of the ADR processes
will not be possible without a cursory overview of the system within which these processes have to be
considered.

L For a broad overview of legislative developments that have shaped family law in past forty years, see
SALRC Issue Paper 31 at 16 and further.
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no one can act effectively without appropriate information — but these services should remain

available at any time as the parties progress towards resolution.**?

2.5.19 Most disputes will be resolved by consensus. A judge will be called upon in relatively
few cases, and generally only after other options have been exhausted. In just a few cases

should a court be the first and perhaps the only resort.***

The Components of a Family Justice System ***

Information, assessment,
and referral services

Consensual dispute
resolution

2.6 Structures to support the family justice system described above

2.6.1 Even though this paper does not intend to deal with structural issues, it is impossible to
deal with the processes identified without providing some preliminary indication of the

structure that would possibly be needed to support these processes.

2.6.2 What follows is therefore a preliminary, general discussion. Comment on this
preliminary discussion is welcome, though, even at this stage. The detail will be explored in
subsequent discussion papers once agreement has been reached on the processes to be

implemented.

12 BC Justice Review Task Force Report at 21.

13 Ibid.

114 Ibid.
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2.6.3 The question of how best to facilitate early access to pertinent information and services

(so-called front-end services) in the family justice system is critical. **

2.6.4 In South Africa, existing entry points to the family justice system include family and
friends, schools, churches, NGOs, social workers, paralegals, traditional leaders / chiefs,
elders in the community, registered law clinics, advice offices, the Office of the Family
Advocate, officials at lower courts, legal practitioners, Legal Aid South Africa, a governmental

list of mediators and maintenance officers.

2.6.5 Four specific demographic areas can furthermore be identified that have to be catered
for, namely, the urban formal, the urban informal, the rural informal and the village
traditional.*® This implies that any legislation should be formulated in such a way that it is
user-friendly in all circumstances when implemented with specific guidelines, codes or

regulations.

2.6.6 The term “family justice system”''’ has on occasion been given a broad definition. It is
defined to include any programme or service that meaningfully contributes to the resolution of
a family law issue, including — **2
e public institutions such as the courts, government ministries, family advocates and
legal aid service providers;
¢ individual professionals, such as judges, legal practitioners, mediators, social workers,
counsellors and administrators who work in these public institutions; and
e non-governmental agencies and private services that help families by giving advice,
information, assistance or orientation designed to assist in the resolution of issues

arising out of separation or divorce.

2.6.7 Possible options for structures to support the process described above include the

following:
15 Shaw at 16.
116 Prof. John Faris at the SALRC ADR meeting of experts held in Pretoria on 30 October 2017.

1 The family justice system also includes the laws that govern marriage, cohabitation, separation, divorce,

parenting responsibilities, financial obligations flowing from marriage or relationship breakdown, property
division, and child protection. Action Committee at 3 (text).

118 Action Committee at 3 with reference to the BC Justice Review Task Force Report.
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a) Family courts

2.6.8 Contrary to developments in most other jurisdictions, and despite a number of false
starts, the idea of a family court was never realised in South Africa.'*® Even though the
guestion whether family courts should be promoted has been raised once again, the question
whether the court is in any event the best forum for the resolution of family disputes has also
been asked. We have also seen that our court system is in need of reform (something that will
be addressed later in this investigation).*®® Court time should perhaps be reserved for truly
contested proceedings, enforcement and protection. The focus should rather be on access to
services that facilitate problem-solving and future planning, services that perhaps need not be
provided through the courts.

b)  Office of the Family Advocate

2.6.9 Should mediation in all family disputes (and therefore also in care and contact
disputes) be made mandatory by way of statute, it would be necessary to formulate a strategy
to enable the currently unregulated and under-capacitated family mediation structure in the
Office of the Family Advocate to manage effectively the thousands of contact and care
disputes that would require mediation. It is inevitable that the Office of the Family Advocate, in
its current form, would not be able to carry the workload on its own. Hence, a well-trained and

regulated private family mediation stream will be necessary.'*

2.6.10 The conflicting role of the Family Advocate was considered in Issue Paper 31 and the
following responses were received:'*
i) The Family Advocate should play a supervisory or mentoring role, particularly in

outlying areas.'?®

19 See discussion in Issue Paper 31 a